








Just six months into 2009, MillerCoors had already spent $700,000 on lobbying with three different
lobbying firms on issues related to alcohol taxes, state-based regulation and the three-tier system,
self-regulation, advertising voluntary codes, labor, and antitrust.3® So far, MillerCoors lobbying targets
include the U.S. House of Representatives, the U.S. Senate, the Department of the Treasury, the

Department of Justice, the Federal Trade Commission, the Tobacco, Tax and Trade Bureau, and the
White House.*°

In addition to MillerCoors and its parent companies spending an exorbitant amount on lobbying
expenditures, they made abundant political contributions. From 2004-2008, Molson Coors, Miller
Brewing Company, and Coors Brewing Company contributed nearly $1.08 million in political donations.*’

Shrinking Shareholder Rights

Shareholder rights and activism are particularly important points of leverage in the U.S, helping to
ensure corporate accountability and affect changes in corporate behavior. Thanks to shareholder
activism, major corporations have complied with environmental standards, removed dangerous
chemicals from their products, ended child labor, and improved general labor standards. With ABI and
MillerCoors’ parent company SABMiller both headquartered outside of the United States, shareholder
accountability is significantly diminished.

ABl is headquartered in Belgium, even though it generates 40 percent of its revenue from the U.S.
market.*> American shareholders will have difficulty attending shareholder meetings and generating
support for proposed shareholder resolutions.

Similarly, MillerCoors’ parent company SABMiller is headquartered in London, while the company
controls 18.7 percent of the U.S. beer market. Moreover, as a limited liability corporation, MillerCoors
has no shareholders to which it is directly accountable.

While shareholder rights are challenging enough to assert here in the U.S,, they can be even more
difficult in Europe. As one experienced shareholder activist (who previously worked on shareholder
campaigns and with socially responsible investment firms) noted in an email exchange on the issue: “It
is much, much harder to file shareholder resolutions with European corporations and filing resolutions
throughout Europe is not just arduous, it is virtually impossible.”

Influencing Global Trade Policy

Given the global scope of the beer industry, it should come as no surprise that international trade
policy is high on its political agenda. Among the most audacious demonstrations of the alcohol
industry’s influence on trade policy occurred in October 2008, when the WTO reversed its previous
ruling that Indian tariffs on U.S. alcohol imports were not discriminatory. This reversal resulted from
President George W. Bush’s administration issuing a complaint in 2007 that India imposed “excessive”
tariffs on imported wine, beer, and spirits.*®

The alcohol industry guides the President’s trade policies by serving in advisory roles to the President’s
Office of the United States Trade Representative. Some examples include Francis Z. Hellwig, a senior
associate and general counsel of Anheuser-Busch Companies, who serves on the Industry Trade Advisory
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Committee (ITAC) on Intellectual Property;** and Leonard W. Condon, vice president of International
Business Relations of Altria Corporate Services, who serves on the ITAC on Consumer Goods.*®

In contrast, no public health experts from federal agencies, nongovernmental organizations, or research
institutions serve in advisory roles to the President’s Office of the U.S. Trade Advisory Committees.

Tax Lobbying Extortion

Low prices are at the heart of the beer industry’s ability to make their products readily available and
affordable to the masses, thereby enabling the beer giants to reap great profits. Because raising taxes
can result in higher prices, industry is very aggressive at lobbying against any tax increases.

With the A-B InBev merger, aggressive lobbying turned into a form of extortion against workers in
beer factories. InBev included the following clause in the ABI merger agreement:

InBev has made a good faith commitment that it will not close any of Anheuser-Busch’s current
twelve breweries located in the United States, provided there are no new or increased federal
or state excise taxes or other unforeseen extraordinary events which may negatively impact
Anheuser-Busch’s business.*®

While on the surface this may sound like a logical business stance, it really amounts to a thinly veiled
threat aimed at garnering worker and union opposition to tax increases, while giving politicians a
convenient excuse to oppose tax hikes. In reality, beer taxes are currently so low that relatively minor
increases would hardly be felt by a conglomerate the size of ABI.

Nevertheless, the scare tactic already appears to be working. ABI repeatedly announced the possibility
of brewery closures to quash attempts to increase beer taxes in various states during the 2009
legislative session. With at least twenty-five bills introduced in eighteen states to raise beer taxes that
year, ABI had plenty of opportunity to sound its alarmist horn.

For example, in New Hampshire House Bill 166 would have raised the state excise tax on beer from
thirty to forty cents per gallon. Legislators voted it down. More than one politician commented that they
were afraid the tax increase would cause an ABI brewery located in their state to close.*”

Same story, different state: In New York, ABI lobbied against a beer tax increase while local ABI
brewery plant managers, the Teamsters local president, and county and state elected officials were
quoted in multiple news stories that they feared brewery closures and job losses from a tax hike. The
local ABI brewery even halted operations for employees to attend a news conference blasting the
proposed tax increase.*® In the end, the beer tax increase signed by the governor was a paltry three
cents per gallon, despite the state’s looming budget deficit.

Labor Beware

In addition to their lobbying practices, ABI's reputation for how it treats its workforce is less than
stellar. Morningstar analyst Ann Gilpin described InBev in 2003 as “run by a bunch of machete-
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wielding investment bankers who go around and cut costs wherever they can*® Below are just a few
examples of InBev's questionable business practices:

* In 2005, worker strikes and lawsuits ignited against InBev based on allegations of harassing
employees and hazing “underperforming” workers. The strikes and protests continued in 2006
after InBev announced a “restructure” of its Belgium operations, complete with layoffs.*

* Union leaders representing InBev workers in Brazil, Canada, and Europe have warned
Anheuser-Busch employees that the new company will drastically reduce the workforce. Siderlie
Oliveira, president of Brazil's massive food union, warned A-B employees that “they should worry,
because the production is going to be concentrated and the workforce reduced,’ citing a reduction
in the company’s Brazil brewery workers from 23,000 to 13,000 since the 1990s as evidence.®!

+ Cam Nelson, president of the service employees union at InBev's Labatt plant, confirmed that
the relationship with InBev was marked by years of strikes, lockouts, layoffs, and plant closures.®?

+ Although ABl initially promised it would cut no jobs, just three weeks after the merger approval,
the company announced plans to cut 1,400 salaried workers in the U.S, eliminate 415 contractor
positions, and leave 250 U.S. positions vacant.>®* Most of the U.S.-based job losses are in St. Louis,
where A-B and its employees were responsible for $22 million of the city’s operating revenues.®*

* In an effort to meet its goal to cut at least $1.5 billion annually by 2011,%° ABI recently slowed
down its payment to suppliers, taking as long as 120 days to pay, four times longer than when A-B
traditionally paid its suppliers. Suppliers unable to accommodate ABI's new payment policy were
forced to sever ties with the company.®®

Disappearing Distributors

The 21st Amendment to the U.S. Constitution gives states unique regulatory authority over the sale and
distribution of alcohol. After the repeal of Prohibition, most states created a three-tier system of alcohol
sales and distribution to maintain order in the marketplace. This system consists of three distinct tiers:
alcohol producers (who make the beverages), wholesalers (who distribute the beverages to outlets),
and retailers (who sell the beverages to the public). The structure helps ensure that the state has
adequate oversight of alcohol sales, and helps prevent aggressive marketing and sales tactics.

The distribution tier is a vital component of the three-tier system. Distributors help act as a buffer
between potentially overzealous producers and retailers. Publicly traded alcohol producers and
increasingly, big box retailers, care more about turning a profit than placing limits on the sale of a
potentially dangerous product.

Moreover, distributors are part of the communities in which they are based and have a vested interest in
addressing alcohol industry concerns that arise locally. This also means that distributorships are accessible
to hear concerns from the general public and government entities, unlike the foreign-based beer giants.

U.S. beer distributors, industry experts, and control advocates are bracing themselves for ABI's
attempts to consolidate and circumvent the three-tier system that uniquely defines U.S. alcohol sales.
Concerns about ABI circumventing the authority and role of distributorships are justified. Prior to

the AmBev-Interbrew merger in 2005, AmBev CEO Carlos Brito cut costs by increasing the amount
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of beer shipped directly to retailers, forcing distributors out of business. InBev-owned Brahma
consolidated 1,500 distributors to fewer than 200 in less than four years.”” The plight of the U.S.
beer distributors is predicted to worsen as ABI expands its control of the world beer market, while
tightening its belt to pay down the massive $52 billion InBev borrowed to buy A-B.

According to one market analyst, ABI will move to consolidate beer wholesalers one by one, working
in the long-term towards one chief wholesaler for all of their brands in each market.*® Indeed, the new
ABl is already considering plans to increase the amount of beer it sells directly to retailers through its
own distributors, from the current 7 percent to at least half. According to an industry analyst, “ABI now
believes in theory that 50 percent of volumes could ultimately be sold through direct distribution,” as a
way to save costs and boost profitability.>®

Similarly, MillerCoors is also working to bypass the middle-tier distribution mechanism. Since the
consummation of the MillerCoors joint venture, “MillerCoors has made the consolidation of its
distributor network one of its highest priorities,*® according to Tim Owston, a MillerCoors vice president.

Soon after the joint venture deal was inked, MillerCoors found itself in the midst of several lawsuits
in Ohio and Colorado because of its attempts to consolidate beer distributorships or to prematurely
cancel distribution contracts. By fall 2008, MillerCoors had already told more than ten of its beer
distributors in Ohio that it was ending their franchise relationships.’’

Some distributors have retained counsel and filed lawsuits to prevent MillerCoors from breaking their
franchise agreements. For example, a lawsuit by AFP Distributors Inc. in Ohio contends that “[The
company has] attempted to use the creation of MillerCoors for the improper and unlawful purpose of
changing the existing distribution network for the Miller Brands and circumventing franchise protection
statutes in the United States, including Ohio law."®?

In addition, MillerCoors’ new distribution agreement has come under scrutiny by the California Attorney
General (AG). In a June 2009 letter to MillerCoors, the AG's office expressed the following concerns
regarding contract provisions that aim to give MillerCoors unprecedented control over distributors:

If MillerCoors were to exercise these provisions of the Agreement with respect to any
distributor entertaining a change in its ownership structure, MillerCoors would have such far-
reaching leverage over the distributor that MillerCoors would effectively control that distributor’s
business. MillerCoors’ ability to drag out the sales process for six to eight months or more,

and to impose itself between the distributor and any-third party purchaser, gives MillerCoors
effective control of the distributor during that process through a variety of mechanisms....

MillerCoors is not licensed as a distributor, and MillerCoors is not permitted to exercise virtually
unfettered control over who can own a distribution business and how that business is run day-
to-day. The State of California regulates these distributors as licensees, and for MillerCoors

to control such licensees, who in fact distribute non-MillerCoors products that are in direct
competition with MillerCoors’ own products, violates California’s alcoholic beverage control laws
and the spirit of openness that the People of California require of this closely regulated industry.

This office has a particular concern that the coercive effect of this Agreement, which gives
MillerCoors a high level of control over the distributors’ businesses and operations, could
ultimately result in a detrimental impact upon competition in this industry, particularly as to
small and craft breweries, and we intend to monitor that issue closely.®®
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The letter also notes similar concerns over the MillerCoors contract that have been expressed, and in
some cases acted upon, by a number of other states, including Nevada, Michigan, and Virginia.

This should come as no surprise, as SABMiller has been especially aggressive in its attempts to
deregulate existing controls of the alcohol industry abroad. It has employed litigation tactics to overturn
India’s pricing controls and disassemble wholesaler monopolies. If SABMiller's lawsuit succeeds, the
company may gain the majority beer market share in India and double its sales.®*

A separate and independent distribution tier is a crucial component of alcohol control in the United
States. In addition to acting as a buffer between alcohol beverage manufacturers and retailers,
distributors also serve as a source of accountability within the alcohol industry. Maintaining the
integrity of the three-tier system is necessary for ensuring the health and safety of the public.

The Race to the Bottom

America has the second lowest tax rates in the world, due to Big Alcohol’s political influence on
lawmakers and regulators. The average cost of a twelve-ounce can of beer in the U.S. is seventy-three
cents, while some brands are as cheap as forty-five cents per can.

The most worrisome outcome of Big Beer’s industry consolidation is the price of beer, which continues
to remain dangerously cheap. Low beer prices are an invitation for both underage and adult over-
consumption. From a public health perspective, increasing the price of beer in the U.S. is the most
cost-effective harm reduction and prevention strategy that could be implemented.

Meanwhile, the Department of Justice (DOJ) seems to believe that beer is an ordinary product like
soda or tissues or masking tape. The DOJ'’s position of approving industry consolidation as long as the
price of beer remains low is a woefully misguided standard to apply to the beer industry.

Beer is not harmless. Indeed, beer is the most commonly abused drug in the United States, and the
most popular drug among youth.?® Beer should be treated as the drug it is, with stringent guidelines
applied when addressing alcohol industry-related issues such as taxation, trade, distribution,
production, and corporate structure and industry operations. With respect to merger approvals and
industry consolidation, the federal government should prevent the Big Beer duopoly from controlling
close to the entire U.S. beer market.
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Recommendations

In summary, the recent consolidation of the beer industry has resulted in:
* rapid federal government approval for both mergers;
+ diminished opportunities for shareholders to exercise their rights;
* threats to the three-tier alcohol control system in the U.S,;
* stepped-up political scare tactics to thwart alcohol tax increases;
* millions of dollars spent on lobbying and political donations; and

* escalated global production and sale of cheap beer.

Marin Institute recommends that Congress and relevant agencies of the Obama
Administration re-open and investigate the ABI and MillerCoors mergers approved
expeditiously during the final year of the previous administration, with specific examination of:

» Potential Sherman Antitrust Act violations;
* Diminishment of shareholder rights;
+ Job losses and other community impacts;

* Undue pressure and illegal contract provisions forced on beer distributors.

Congress and the Obama Administration should consider legislation to:

+ Change the criteria for which alcohol corporations are subject to antitrust review to emphasize
public health and safety over low prices;

* Protect and strengthen the distributor tier of the U.S. alcohol regulatory system, emphasizing
state control under the 21st Amendment;

* Curb the alcohol industry’s undue political influence by significantly limiting political
contributions and monitoring lobbying activities;

* Use criteria that includes protection of public health from alcohol-related harm to analyze
policies for the World Trade Organization and other global trade negotiations;

* Exclude alcohol companies from any negotiations related to the World Health Organization’s
global strategy on alcohol;

* Raise federal alcohol taxes to mitigate the damage of alcohol to society and to reduce alcohol
consumption and underage drinking.
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Given the authority of states under the 21st Amendment, state-level policymakers and
regulators bear a special responsibility to guard against further erosion of the state-based
regulatory system. Marin Institute recommends that states:

* Curb the alcohol industry’s undue political influence by significantly limiting political
contributions and monitoring lobbying activities;

+ Maintain the integrity of the three-tier system by rejecting industry-driven attempts to “chip
away” at the distinction between the tiers;

* Attorneys general be vigilant in publicly rejecting potentially illegal contract clauses and
end-runs of state franchise laws;

* Ensure that public health advocates are present at all times where industry representatives are
being heard on policy matters;

+ Create more opportunities for public health voices to be heard at state regulator meetings, such
as those held by the National Conference of State Liquor Administrators and the National
Alcohol Beverage Control Association.

This report was prepared by Charisse Ma Lebron and Michele Simon, with assistance from Sarah Mart and Bruce Livingston.
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